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PROCEEDINGS 1:58 P.M.

THE COURT: GOOD AFTERNOQON. THIS IS THE CASE OF
DEFENDERS OF WILDLIFE VERSUS THE NATIONAL PARK SERVICE AND
OTHERS.

AND WHILE I KNOW THAT THERE WAS A MOTION FILED A DAY
AGQ, A DAY AND A HALF AGO, BY THE DEFENDANTS AND THE PARK
SERVICE TC CONTINUE THE HEARING, I FELT LIKE IT WAS ESSENTIAL
THAT WE GO FORWARD AT THIS POINT AND AT LEAST UNDERTAKE AS
MUCH AS MAY BE APPROPRIATE NOW.

I THINK IT/S ALSQ IMPORTANT AND CRITICAL TO A CASH
AND MATTERS IN FRONT QF THE FEDERAL COURT THAT THEY BE OPEN
AND PUBLIC AND TRANSPARENT. AND S0 THIS I3 ANOTHER REASON WHY
WE'RE GQING TC PROCEED WITH THE MATTERS BEFORE THE COURT.

I KNOW FROM THE MOTION TO CONTINUE THAT THERE’S SOME
REPRESENTATION THAT AT LEAST THE PLAINTIFF AND THE PARK
SERVICE PARTIES HAVE BEEN ENGAGED IN SOME DISCUSSICN ABOUT A
RESOLUTION OF THE CASE. AND CERTAINLY PARTIES ARE THE MASTERS
OF THEIR CASE, NOT THE COURT. AND I DON'T HAVE ANY INTEREST
OR RIGHT TO INTERFERE WITH THAT AND SC I‘'LL RESPECT THAT AS IT
GOES FORWARD.

THE COURT HAS CERTAIN DUTIES, TOO, AND PENDING
BEFORE THE COURT TODAY HAVING BEEN SET FOR SOME TIME IS THE
PRELIMINARY INJUNCTION BY THE PLAINTIFFS.

AND BY WAY OF PREFACE, I'LL SAY THAT I HAVE READ THE

BRIEFS AND 1 HAVE FCOLLOWED THE EVIDENCE THAT HAS BEEN
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PROPOUNDED BY THE PLAINTIFFS, AND THE PLAINTIFFS HAVE A
COMPELLING CASE FOR PRELIMINARY INJUNCTIVE RELIEF.

THE COURT IS WELL AWARE, AS ARE THE LAWYERS, OF THE
LEGAL STANDARD THAT APPLIES FOR PRELIMINARY INJUNCTIVE RELIEF;
THE BALANCE OF HARMS, THE PURLIC INTEREST, AND THE LIKELTHOODR
OF SUCCESS O THE MERITS AND THE SPECIALIZED STANDARDS THAT
APPLY TO CASBES IN WHICH THE ENDANGERED SPECIES ACT COMES TO
PLAY. AND 50 THERE ARE TWO PARALLEL TRACKS OF BEXAMINATICN
THAT THE COURT HAS ENGAGED IN.

AND WHILE -- T'LL BE GLAD TG HEAR FROM THE PARTIES,
BUT WHIiE IT APPEARS THAT YOU ARE ENTITLED TO PRELIMINARY
INJUNCTION, THE EXACT SCOPE AND EFFECT OF SUCH RELIEF IS
REALLY WHAT’S IMPORTANT. AND IT’S MY PERCEPTION WITHQUT
HAVING ANY SPECIAL INSIGHT FROM THE PARTIES THAT THAT'S WHAT
YOU’RE WORKING ON, THAT YOU'RE WORKING ON THE PRACTICAL
APPLICATION, STRIVING FOR A BALANCE BETWEEN THE INTEREST OF
NATURE AND THE INTEREST OF MAN IN THIS ARENA AND TRYING TO
STRIKE A POINT AT WHICH THE LAW IS FAITHFULLY ORBRSERVED AND THE
RIGHTS AND TRADITIONS OF THE PEOPLE WHO ARE ULTIMATELY THE LAW
ARE ALSQO GIVEN RESPECT IN THIS.

AND SO I'LL BE GLAD TO HEAR FROM YOU. TI'M PREPARED
TO MAXKE A RULING ON THE INJUNCTION TODAY OR SHORTLY HEREAFTER.
CERTAINLY ANY RULING I MAKE WILL BE A WRITTEN ONE, BUT I‘/LL BE
GLAD TC HEAR FROM THE PLAINTIFFS AND WHAT THEIR POSITION IS

TODAY .
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MR. CARTER: YCUR HONOR, I‘M DERE (CARTER
REPRESENTING THE FPLATNTIFFS, DEFENDERS OF WILDLIFE AND
NATIONAL AUDUBON SOCIETY. AND T WOULD BEGIN, I THINK, RY
ADDRESSING OUR MOTICN FOR A CONTINUANCE THAT WE FILED WITH
RESPECT TO THE HEARING TODAY WHICH WAS SCHEDULED TO -- TO HEAR
THE MOTION FOR PRELIMINARY INJUNCTION.

WHEN WE RECEIVED OUR RESPONSE TO THAT FROM TEE
FEDERAL DEFENDANTS ON MARCH 14TH, THEY RESPONDED IN A SOMEWHAT
UNEXPECTED MANNER TO U8 THAT WE -- ALTHCUGH WE THOUGHT WE HAD
A VERY GOOD CASE THAT, IN FACT, WE ARE LIKELY TO PREVAIL ON
THE MERITS OF THE CASE, AND THAT THE APPROPRIATE ISSUES NOW
ARE THE SCOPE OF THE -- ANY INJUNCTIVE RELIEF THAT THE COURT
MAY GRANT.

THE FEDERAL DEFENDANTS INDICATED AN INTRREST IN
PURBUING GOOD FAITH NEGOTIATICNS WITH THE PARTIES INVOLVED TO
SEE IF, IN FACT, WE COULD REACH SOME RESOLUTION THAT REFLECTS,
IN YOUR WORDS, THE MULTIPLE INTERESTS INVOLVED WITH THE
INTERESTS OF NATURE AND THE WILDLIFE THAT ARE OF GREAT
INTEREST TO MY CLIENTE AND THE INTEREST OF THE GOVERNMENT AND
THE INTEREST OF THE INTERVENORS.

WE HAVE WORKED VERY DILIGENTLY AND HAVE AN AGREEMENT
IN PRINCIPLE ON ALL POINTS OF A SETTLEMENT AND CONSENT DECRER
THAT WE ARE WORKING OUT THE VERY FINAL DETAILS ON AND DEALING
WITH AN APPROVAL PROCESS THAT WE DON'T HAVE TO DEAL WITH AS

PLAINTIFFS, BUT THE FEDERAL GOVERNMENT DOES HAVE TQ DEAL WITH
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IT AS A COVERNMENT ENTITY AND WOULD BE IN A POSITION, WE
BELIEVE, TO FILE THIS CONSENT DECREE WITH THE COURT NEXT
FRIDAY, WHICH IS THE SEVEN-DAY EXTENSION THAT WE'VE REQUESTED
TN TERMS OF EXTENDING THE TIME FOR A HEARING ON THIS
PRELIMINARY INJUNCTION MOTION.

THE COURT: WELL, I‘M ASSUMING THAT AWNY INTER-PARTY
AGREEMENT THAT YOU ARRIVE AT WILL NOT RESULT IN A VOLUNTARY
DISMISSAL AND THE TERMINATION OF THE CASE AND A HANDSHAKE
BETWEEN THE PARTIES THAT THE COURT IS GOING T0 BE REQUIRED TO
OR REQUESTED TO ACCEPT AND CONFIRM AN AGREEMENT.

AND SO ONE OF THE REASONS FOE BEING HERE TCDAY IS TO
HOPEFULLY PLESH OUT IN SOME TERMS WHAT WOULD BE A RELEVANT
CONSIDERATION IN AN AGREEMENT S0 THAT YOU DON'T GO THROUGH THE
PROCESS WITH FUTILITY AND COME IN WITH A PROPOSAL THAT'S
INCONSISTENT WITH THE INTEREST OF JUSTICE NECESSARILY,

I KNOW THAT YOU'RE WORKING SINCERELY AND
CONSCIENTIQOUSLY ON ALL SIDES IN THE CASE, BUT PUBLIC DISCOURGE
IS BETTER THAN, YOU KNOW, PRIVATE EXPECTATIONS. AND I THINK
THAT'S SOMETHING THAT WE WILL GO FORWARD WITH TODAY. THANK
TOU.

MR. CARTER: YES, YOUR HONOR.

THE COURT: I'LL HEAR FROM THE GOVERNMENT.

MS. TAYLOR: THANK YOU, YOUR HONOR. LORA TAYLOR
WITH THE U.S. ATTORNEY'S OFFICE APPEARING ON EEHALF OF ALL

FEDERAL DEFENDANTS.

April 4, 2008
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WE ECHQ MR. CARTER'’S STATEMENTS THAT A8 WE NOTED IN
QUR RESPONSE WE RECOGNIZE THAT WE DO NOT HAVE AN OFF ROAD
VEEICLE REGULATION IN PLACE 30 WE ARE NOT COMPLIANT WITH 36
CFR 4.10, AND THE PLAINTI¥FS HAVE ESTARBLISHED A LIKELIECCD OF
SUCCESS ON THE MERITS WITH REGARD TO THAT ELEMENT OF THEIR
COMPLAINT.

SINCE WE FTLED COUR RESPONSE WE HAVE BEEN DILIGENTLY
ATTEMPTING TO NEGOTIATE WITH BOTH PARTIES. A RESOLUTION BEGAN
WITH JUST THE SCOPE OF THE INJUNCTION AND THEN WITH THE
PLAINTIFFS IT CONTINUED ON TO RESOLUTION POSSIBLY OF ALL
MATTERS IN THE CASE.

AND WE DO BELIEVE THAT WE HAVE AN AGREEMENT IN
PRINCIPLE THAT WOULD PROTECT ALL SPECIES AND RESOLVE ALL
CLATMS AND DISPUTES WHILE STILL PRESERVING THE APPROPRIATE
AMOUNT OF RECREATIONAT ACCESS. BECAUSE A5 YOUR EONOR IS
AWARE, WE DQ HAVE AN OBLIGATION TO PROVIDE RFEASONABLE ACCESS
THAT WOULD NOT HARM THE ENVIRONMENT,., AND THAT IS WHAT WE
BELIEVE OUR AGREEMENT IN PRINCIPLE PROVIDES, FOR PRESERVATION
AND PROTECTION OF THE ENVIRONMENTAL NEST WHILE STILL ALLOWING
FOR THE APPROPRIATE AMOUNT OF ACCESS.

WE ARE PREPARED TO -- I HAVE TO SEND THIS UP THE
CHATN OF COMMAND ON ROTH THEE DEPARTMENT OF JUSTICE SIDE AND
DEPARTMENT OF INTERIOR SIDE. 80, IT MUST ULTIMATELY BE
APPROVED BY THE ASSISTANT ATTORNEY GENERAL. FOR THE

ENVIROCNMENTAL AND NATURAL RESCURCES DIVISION AS WELL AS THE

April 4, 2008
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DEPUTY ASBISTANT SBECRETARY OF INTERIOQR. BOTH OF THOSE
GENTLEMEN HAVE 2ZEEN BRIEFED ON THE PROPOSAL AND WE HAVE REGUN
THE PROCESSES OF ~- WE HAVE BEGUN THE APPROVAL PROCESS.

WHAT WE ENVISION IS PRESENTING THE SETTLEMENT TO THE
COURT IN THE FORM OF A CONSENT DECREE. WE THINK WE WILL BE
PREPARED TO DO THAT BY NEXT FRIDAY AND THAT WOULD BE THE
PUBLIC FORUM AND THE OPPORTUNITY FOR ALL TC HEAR WHAT THE
SETTLEMENT IS AS WHLL AS FOR THE INTERVENOR PARTIES, TO THE
EXTENT THAT THEY DO NOT AGREE WITH THE SETTLEMENT, TC ARGUE
THETIR OBJECTICNS.

80, THERE WILL BE A FULL OPPORTUNITY TO BE HEARD.
WE BELIEVE THAT THAT I8 THE APPROPRIATE RESPONSE HERE AND THAT
GOING ON WITH THE ARGUMENT RELATED TO THE PRELIMINARY
INJUNCTION IS UNNECESSARY ZECAUSE WE -- IT WILL EBRE OBVIATED BY
THE SETTLEMENT.

THE COURT: THANK YOU. LET ME ASK ¥OU SCOME
QUESTIONS THAT BEAR -- SINCE YOU'RE REPRESENTING THE PARK
SERVICE AND YOU'RE THE NATIONAL SEASHORE AND YOU REPRESENT THE
SUBJECT OF THIS LAWSUIT. THERE ARE SOME PHYSICAL AND
GEQGRAPHIC CHARACTERISTICE THAT ARE SELF-EVIDENT IN THIS
PROCESS THAT MAY BE ADDRESSED AND MAY NOT BE AND THE CQURT
WOULD CERTATNLY HAVE THOSE IN ITS MATRIX OF EXAMINATION OQF THE
ISSUES.

FOR INSTANCE, THERE ARE THREE SEPARATE GEOGRAPHIC

AREAS, THERE’S BODIE ISLAND AND THERE IS5 HATTERAS ISLAND AND

April 4, 2008
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THERE’S OCRACOKE ISLAND THAT COMPRISE THE SEASHORE, THE
HATTERAS SEASHORE.

AND BXPERIENCES AND CHARAQTER AND UBE AND ACCRSS TO
BODIE ISLAND ARE PROFOUNDLY DIFFERENT FROM -- AND I'M NOT
SAYING THIS AS A MATTER OF LAW, I'M SAYING THIS A8 A MATTER OF
JUDICIAL NQTICE OF THE BFACTS. MUCH OF THE AREA IN CONFLICT IN
BODTE ISLAND -- ON BODIE ISLAND INVOLVES THE FLATS OF OREGON
INLET ON THE NORTH AND EAST SIDE, IF YOU WANT TO CALL IT THAT,
OF THE CHANNEL ITSELF,

ANTY WE BEGIN THEIS ENTIRE EXERCISE WITH THE
UNDERSTANDING THAT 36 YEHARS AGQ IN 1972, THERE WAS A
DECLARATION MADE AND THAT DECLARATION HAS COME FORWARD AS
BINDING AUTHORITY AND IT WAS IMPRLEMENTED AT OTHER TIMES AND
QTHER PLACES ON SEASHORES THROUGHOQUT THE ATLANTIC SEAROARD.
AND WHERE THE LAND WAS IN 1872 PHYSICALLY IS5 MATERIALLY
DIFFERENT FROM WHERE THE LAND IS TODAY. THE BRIDGE THAT WAS
BUILT, YOU TELL ME, ARQUT 1964 HAS FISHING ACCOMMODATION OQVER
ARBAL THAT WERE UNDERWATER THEN THAT ARE HUNDREDS OF YARDS IF
NOT FURTHER FROM ANY WATER NOW.

AND SC WHAT WOULD HAVE RBEEN AVAILARLE TO DEAL WITH
IN 19272, IS5 DRASTICALLY DIFFERENT FROM WHAT'S AVAILABLE TO
DEAT, WITH NOW. WHETHER THAT MATTERS I DON'T KNOW, BUT THAT'S
A PFACT.

AND VOLUME QF ACCESS TO THE FLATS AT QREGON INLET IS

MUCH MORE ACUTE THAN IT IS TC THE OTHER AREAS. TEE

April 4, 2008
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SENSATIONAL DISCUSSIONS OF A THOUSAND CARS ON A BIG HOLIDAY
WEEKEND OR A SIGNIFICANTLY HIGHER NUMBER OF CARS THAN A
THOUSAND, THAT OCCURS THERE. THAT'S THE MAGNET THAT DRAWS
THAT IN. THAT'S THE AREA THAT IS MOST INUNDATED WITH
MECHANICAL TRAFFIC.

GO OVER TO HATTERAS ISLAND, THE BEGINNING OF IT IS A
REFUGE ONCE YOU GET SOUTH OR WEST OF THE BRIDGE. AND THAT
GOES ON FOR HOWEVER MANY -- TEN MILES OR SO. AND THEN YOU
BEGIN TO HAVE STRETCHES OF SEASHORE INTERRUPTED BY VILLAGES.
AND THE VILLAGES ARE FIVE OR SIX, HOWEVER MANY THERE ARE, FROM
AVON, RODANTHE AND SALVO AND WAVES DOWN TO FRISCO AND
HATTERAS. TO MY KNOWLEDGE, AND I STAND TO BE CORRECTED, THOSE
ARE UNINCORPORATED POLITICAL SUBDIVISIONS. DOES THE
GOVERNMENT KNOW?

MS. TAYLOR: I’'M NOT AWARE, YOUR HONOR.

THE COURT: AREN’T THEY UNINCORPORATED?

MR. LIEBESMAN: THAT'S MY UNDERSTANDING, YOUR HONOR.

THE COURT: YEAH, THEY'RE UNINCORPORATED
SUBDIVISIONS. AND S0 THE GOVERNMENT OF THOSE IS DARE COUNTY.

ANYWAY, SO THE EXPERIENCE ON HATTERAS ISLAND AND
ACCESS AND USE I8 DIFFERENT IN KIND FROM THE EXPERTENCE ON
BODIE ISLAND. AND THEN YOU GET OVER TO OCRACOKE AND YOU CAN'T
GET THERE WITHOUT TAKING A STATE FERRY OR SWIM OR TAKE A BOAT,
BUT IF YOU TOOK A BOAT, YOU CAN’T DRIVE.

80, THE EXPERIENCE ON OCRACOKE IS RADICALLY

April 4, 2008
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DIFFERENT IF FOR NO OTHER REASON THAN PHYSICALLY ORV/S CAN'T
GET THERE. YOU ONLY HAVE HOWEVER MANY CAN GET THERE RBY TAKING
THE FERRY AND COMING BACK AND FORTH. AND 30 THE TREATMENT
THERE MAY BE THE SAME, IT MAY BE DIFFERENT.

AND T DON'T XENOW WHAT YOUR NEGOTIATIONS ENTAIL, BUT
THESE ARE ALL SCORT OF COMMON SENSE PUBLIC INTEREST FACTORS.

AND HOW YOU MAY RESPOND TO THE FLATS AT OREGON INLET
MAY Bl RADICALLY DIFFERENT FROM HOW YOU’'D RESPOND TO QOCRACOKE.
AND I UNDERSTAND THAT THE CRITICAL FACTOR THAT'S INVOLVED HERE
FROM A LEGAL STANDRPOINT IS THE PROTECTION OF THE WILDLIFE,
EITHER THE THREATENED OR ENDANGERED SPECIES OR OTHER WILDLIFE
WHETHER TERRESTRIAT, OR AIRBCORNE THAT ARE WITHIN THE MISSION
STATEMENT AND PUBLIC PURPOSE CF THE SEASHORE.

ANOTHER PHYSICAL CHARACTERISTIC OF THE SEASHORE AWD
OFF ROAD VEHICLE ACCESS IS THAT THE ONLY WAY LEGATLLY YOU CAN
GET ONTO THE SEASHORE IS8 TO GO UP A RAMP. YOU CAN'T DRIVE
OVER THE DUNE. YOU CAN'T JUST WILLY-WILLY BE TRAVELING S0OUTH
AND DECIDE I FEEL LIXKE DRIVING ON THE BEACH. YOU HAVE TO GO
TG A RAMP, AND ON BODIE ISLAND I RBELIEVE UNDER THEE -- DURING
THE PERIODS OF TIME THAT ARE RELEVANT TO THI&, I COULD RE
WRONG, THERE’'S ONLY ONE RAMP AND THAT’S NEAR THE -- NEAR
OREGON INLET.

ONCE YOU CGET ONTO HATTERAS ISLAND THERE ARE SEVERAL
RAMPS. ONCE YOU GET FURTHER DOWN TO QOCRACOKE THERE ARE RAMPS

AGAIN, NOT TOO MANY. BUT TEHE ABILITY TO REGULATE THE NUMBER

April 4, 2008
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AND KIND AND CIRCUMSTANCES OF OFF ROAD VEEICLES I8 READILY
AVATILARLE THROUGH THE PORTAL THAT EXISTS NOW, IT'S JUST NOT
MANNED AND IT NEVER HAS BEEN. IT/S NOT EXAMINED OR USED AS A
GATEKEEFER, BUT PHYSICALLY THAT APPLIES.

NOW, TO MY KNOWLEDGE, AND CORRECT ME IF I'M WRONG
BECAUSE IT’S YOQUR PLAN, YOU HAVE AN INTERIM PLAN THAT CAME
INTO ErFrfFECT LESS THAN A YEAR AGOC. AND THAT PLAN DOES NOT
DISCRIMINATE OR LIMIT THE NUMBER QF VEHICLES, THE CHARARCTER OF
THE DRIVER IN TERMS OF PRE-CLEARANCE, OR THE TYPE OF VEHICLE,
DOES IT? A5 LONG AS IT’S A LICENSED MOTCOR VEHICLE THAT CAN
QTHERWISE ENGAGE IN COFF ROAD QPERATION IT CAN GO ON THE BEACH.

MS3. TAYLOR: THAT'S MY UNDERSTANDING, YOUR HONOR.

TEE COURT: OKAY. 8Q, IF YOU TAKE A -- TAKE A
GUESS, §,000 POUND HUMMER AND PUT THAT OUT THERE, THAT'S
ENTITLED TO THE SAME ACCESS AWND DIGNITY A8 A 3,000 POUND SMALL
JEER?

MS. TAYLOR: THAT WOULD B MY UNDERSTANDING, YOUR
HONCE .

THE COURT: OKAY. I MEAN, THESE ARE THINGS THAT I
DONT ¥NOW IF YOU’RE DEALING WITH THEM OrR NOT. BUT IF YOQU’'RE
NOT, COMMON SENSE WOULD RECOMMEND THAT YOU DEAL WITH THEM
BECAUSE YOU DON'T HAVE TO BE A MARINE BIOLOGIST TC FIGURE OUT
THAT THE IMPACT OF A HIGH WEICGHT, HIGH ENGAGEMENT VEHICLE I8
GOING TO BE SIGNIFICANT COMPARED TO SOME OTHER KIND OF

VEHICLE. THE IMPACT OF 1,000 OR 1,500 VEHICLES IS5 GOING TC BE

April 4, 2008
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A LOT DIFFERENT THAN THE IMPACT OF 150 OR 200 VEHICLES.

CAN YOU DRIVE 24 HOURS A DAY ON THE BEACH? IS THERE
A NIGHTTIME RESTRICTION?

MS. TAYLOR: NOT CURRENTLY, YOUR HONOR.

THE COURT: OKAY. AND OTHER THAN CLOSURES, IS THERE
A TIME OF YEAR RESTRICTION ON HATTERAS ISLAND?

MS. TAYLOR: CURRENTLY, YOUR HONOR, I BELIEVE IN
FRONT OF THE VILLAGES DURING --

THE COURT: WELL, IN FRONT OF THE VILLAGES I8 --
OTHEER THAN THE MEAN HIGH WATER LINE DOWN THAT'S -- THE
VILLAGES REGUIATE THAT, DON’T THEY?

MS. TAYLOR: AND THOSE AREAS ARE CLOSED TO OFF ROAD
VEHICLE USE IN FRONT OF VILLAGES.

THE COURT: DURING THE SUMMER.

MS. TAYLOR: DURING THE SUMMER. AND WE DO ACTUALLY
CURRENTLY UNDER QUR INTERIM STRATEGY WE HAVE PRE-NESTING
CLOSURES IN PLACE WHERE OFF ROAD VEHICLES ARE ALSO RESTRICTED
AND THOSE WERE -- THOSE ARE PUT INTC EFFECT UNDER THE INTERIM
STRATEGY TO PROTECT EREEDING AREAS PARTICULARLY FOR PIPING
PLOVER.

THE COURT: RIGHT. THE BREEDING AREAS TALK ABOUT
NESTING AND MATING AND I GUESS THOSE ARE THE PRINCIPLE THINGS.
BUT I HAVEN'T SEEN ANYTHING IN THE DISCUSSION, AND MAYRE IT'S
NON-SCIENCE OR BAD SCIENCE, ABOUT THE EDGE OF THE WATER

EFFECT. BUT I‘LL BE SURPRISED TO LEARN THAT A CRITICAT

April 4, 2008
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ENVIRONMENTAL AREA, ONE OF FRAGILE AND SIGNIFICANT IMPORTANCE,
IS NOT WHERE THE WATER MEETS THE LAND BRECAUSE THAT'S THE
FEEDING GROUND OF THE TERRESTRTIAL AND AIRBORNE ANIMAT.S THAT
ARE GOING TO BE ON THE BEACH. IS THAT NOT THE CASE?

MS. TAYLOR: I BELIEVE THAT WOULDL BE CORRECT, YQOUR
HONOR .

THE COURT: S0, IF THAT'S THE CASE, THEN CLCSURES
THAT SIMPLY SEPARATE AN AREA OF THE BEACH QR DUNE AND DON'T
DEAL: WITH WATER ACCESS ARE EFFECTIVE OR INEFFECTIVE?

MS. TAYLOR: I7T’/S PROBABLY NOT JUST A YES OR -- NOT
AN INEFFECTIVE OR EFFECTIVE RESPONSE. BUT WE RECOGNIZE, AND
WITHOUT REVEALING TOO MUCH OF THE CURRENTLY UNAUTHORIZED
SETTLEMENT PROPQSAL, THE ISSUES TEAT YOUR HONOR HAS -- DOES
RATSE ARE -- HAVE BEEN DISCUSSED IN GREAT DETAIL AND ARE --
THERE BAS BEEN AN ATTEMPT TO ADDRESS THOSE CONCERNS.

THE COURT: YOU CAN'T GO HUNTING IN NORTH CAROLINA
WITH A FIREARM WITHCUT PASSING A HUNTER'S SAFETY COURSE, DID
YOU KNOW THAT? YOU CAN’T EVEN GET A HUNTING LICENSE WITHOUT
PASSING A HUNTER'’S SAFETY COURSE. BUT YOU CAN HAVE A DRIVER'S
LICENSE AND BUY AN ORV AND DRIVE UP AND DOWN THE SEASHORE
WITHOUT LIMITATION, CAN'T YOU, TODAY?

MS. TAYLOR: WITHOUT HAVING SOME SORT OF -- ALONG
THE LINES OF THE HUNTER PERMIT, NO.

THE COURT: THERE'S NO ONE THAT SAYS YOU’'RE CAPABLE

SKILL-WISE OF COPERATING A MOTOR VEHICLE ON THE EEACH UNDER THE

April 4, 2008
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CIRCUMSTANCES AND PREDICTABILITY OF WHAT CAN HAPPEN IN THAT
ENVIRONMENT .

MS. TAYLOR: THAT'S CORRECTYT, YOUR HONOR.

THE COURT: ARE YOU TAKING INTO ACCOUNT THE
RESOURCES AND MANPOWER OF THE PARK SERVICE AND HOW -- AND
WHETHER THEY WILL BE ADEQUATELY RPREPARED QR SUFPPORTED BY THEIR
AGENCY IN ORDER TCO DEAL WITH THIS CHANGING SITUATION?

M3, TAYLOR: MOST CERTAINLY, YOUR HONOR. THAT HAS
BEEN AN IMPERATIVE CONCERN AND HAS BEEN DISCUSSED AT GREAT
LENGTHS .

THE COURT: THE HISTORY OF THE PAST 20 OR 30 YEARS
HAS BEEN THAT PARK SERVICE MANPOWER IS5 CONSISTENTLY REDUCED BY
THE DEPARTMENT OF INTERICR AS AN EXPENDABLE RESOURCE BECAUSE
IT’5S THE PARK SERVICE. YOU KNOW, WHERE DO WE CUT? LET’'S CUT
THERE. AND AT THE SAME TIME THAT MANPOWER HAS BEEN
CONSILISTENTLY REDUCED, THE NUMBER OF FULL TIME RANGERS,
SEASONAL RANGERS, INTERPRETATION PREOPLE, AS THAT HAS GONE ON,
USER ACCESS AND THE VOLUME OF ATTENDEES AT CAPE HATTHRAS HAS
GONE IN A STRAIGHT LINE GRAPH UP. AND S0, IF YOU REACH A
PRCPOSAT, THAT AGGRAVATEE THE LACK OF MANPOWER, IT'’S NOT GOING
TO BE EFFECTIVE.

MS., TAYLOR: I WOULD AGREE WITH YOUR HONOR, AND TEAT
HASZ BEEN DISCUSSED AT GREAT LENGTH.

THE COURT: WHY WOULD NOT THE APPRCPRIATE SQOLUTION

BE FOR THE CCOURT TO ENTER A GENERAL PRELIMINARY INJUNCTION
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AUTEORIZING THE CREATION OF A RESPONSIVE PLAN CONSISTENT WITH
THE LAW AND ALLOW THE PARTIES TO PRODUCE EI'THER SINGULARLY OR
IN COMBINATION A PROPOSAL?

M&. TAYLOR: SIMPLY BECAUSE IT/8 NOT NECESSARY TO DO
80. WE’'VE MOVED BEYOND THAT ALREADY OURSELVES AND THERE IS NO
NEED FOR THE COURT TO DO THAT.

THE COURT: OKAY. WHAT'S THE DIFFERENCE BETWEEN A
COURT ORDERED CONSENT DECREE, WHICH I’'M ASSUMING WILL HAVE
ENFORCEMENT PROVISIONS IN IT, AND AN INJUNCTION? IS IT JUST A
SEMANTIC DIFFERENCE OR IS THERE AN ACTUAL DIFFERENCE?

MS8. TAYLOR: I BELIEVE IT’S JUST SEMANTIC. THE
PLAINTIFFS HAVE REQUESTED INJUNCTIVE RELIEF IN THEIR
COMPLAINT. THEREFORE, ANY CONSENT DECREE THAT WE ENTER INTO
IS ESSENTIALLY THE INJUNCTION, IT'S JUST THAT WE HAVE AGREED
AMONGST OURSELVES WHAT THAT SHOULD BE.

THE COURT: OKAY. AND THAT WOULD FOREGO APPEAL IF
YOU CONSENTED TO IT. YOU CAN’'T APPEAL FROM A DQCUMENT THAT
YOU CONSENT TO.

MS. TAYLOR: CORRECT.

THE CQURT: YEAH. THE GOVERNMENT WOULD NOT BE
TAKING AN APPEAL,

MS. TAYLOR: CORRECT.

THE COURT: OQKAY. ANYTHING YOU WANT TO ADD?

MS. TAYLOR: NO. THANK YOU, YOUR HONOR.

THE COURT: QKAY. I’'LL HEAR FROM THE COUNTY,
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MR. LIEBESMAN: YQUR HONOR, LAWRENCE LIEBESMAN OGN
BEHALF OF LOCAL INTEREST INCLUDING DARE AND HYDE COUNTIES.
WITH ME I8 MR. HORNTHAL, LOCAL COUNSEL, AND MR. STEVE KELTON
FROM QUR La&W FIRM OF HOLLAND AND KWIGHT. AND I'LL LET MR.
HORNTHAL ADDRESS A COUPLE ISSUES.

BUT JUST AS A PRELUDE TO HIS COMMENTS, WE JUST WANT
TO SAY THAT OUE REAL CONCEERN, UNFORTUNATELY, IS THAT WE FEHEL
THAT MOST RECENTLY WE!'VE BEEN CUT QUT OF WHAT WE THINK HAVE
EEEN ONGOING SETTLEMENT DISCUSSIONS AND NOW HAVE BEEN ADVISED
WITH RESPECT T0 THE LATEST FPILING THAT THE GOVERNMENT AND THE
PLAINTIFFS ARE MOVING TOWARDS A CONSENT DECREE THAT THEY'RE
GOING TO PRESENT TO THE CQURT A WEEKR FROM NOW TO WHICH WE
WOULD HAVE POQTENTIALLY A CHANCE TO CHALLENGE.

QUE CONCERN IS IN A COUPLE OF AREAZ. WE'RE VERY
UNHAPPY THAT WE'VE BEEN CUT OUT RECENTLY BECAUSE WE HAVE BEEN
IN DiSCUSSIONS AND THERE ARE CERTAIN THINGS THAT WE ARE IN
AREAS QF DISAGREEMENT ON. THERE’S CERTAIN AREBAS THAT WE HAVE
OF AGREEMENT. BUT THE MOST RECENT COMMUNICATION IS THEAT
THEY'RE PROCEEDING AHEAD ON THEIR OWN TO FASHION A PROPOSED
CONSENT DECREE ANWND INJUNCTION AND DRESENT TO THE COURT AND
WE'LL HAVE A CHANCE T0O CHALLENGE.

THERE AER TREMENDOUS INTERESTS AT STAKE FROM OUR
STANDPCINT. I HEAR WHAT YOUR HONOR IS8 SAYING. WE'RE VERY
SENSITIVE TO THr CONCERNS ABQUT THE RESOURCES IN THE CAPE

HATTERAS NATIONAL SEASHORE. BUT WE'RE ALSO VERY CONCERNED
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ABOUT THE IMPACT ON QUR INTERESTS; THE ECONCMY, THE LOCAL
INTEREST, THE HISTORY AND THE LEGISLATIVE HISTORY QOF THE CAPE
EATTERAS WATIONAL SEASHORE. ALL THIS BALANCE THAT YOUR HONOR
WAS TALKING ABOUT ARE 80 CRITICAL TO US AND WE WOULD WANT TO
HAVE THE OPPORTUNITY IF THEY PROCEED DOWN THIS PATH TO PRESENT
A PROPOSED CONSENT ORDER TO THE COURT TO RAISE OBJECTIONS
INCLUDING THE OPPORTUNITY TO PRESENT EVIDENCE, TO HAVE YOUR
HONOR ADDRESS THOSE ISSUES FROM THE BALANCE THAT YOUR HONOR
WAS DISCUSSING.

WE'RE DEALING WITH S0ME VERY COMPLEX ISSUES. WE’RE
DEALING WITH A CAREFUL BALANCING PROCESS TC COME UFP WITH
TATILORED RELIEF, TAILORED INJUNCTIVE RELIEF, THAT BALANCES
THREER KINDS OF CONSIDERATIONS.

AND IT'S TRUE TO THE INTENT OF CONGRESS, THE CAPE
HATTERAS NATIONAL SEASHCORE WAS CREATED AS A NATIONAL
RECREATION AREA IN 1937. AND SO FAR THAT PROCESS,
UNFORTUNATELY, HAS BREEN CUT OFF RBECAUSE WE’'RE FACING THE IDEA
OF A CONSENT DECREE AND PERHAPS p BEARING A WEEK FROM TODAY
AND BEING PRESENTED WITH A FATT ACCOMPLI AND NOT HAVING THE
OPPORTUNITY POTENTIALLY TO CHALLENGE TT.

IF THAT WERE THE CASE, WE WOULD WANT TO HAVE A
CHBNMCE TO PRESENT EVIDENCE FOR SEVERAL DAYS, TO HEAR THE
SCIENCE, TO LOOK AT THE ECONOMICS, TO CONSIDER ALL THE FACTORS
IN THE COURT'S CAREPFUL JUDGEMENT THAT YOU WOULD HAVE TC DO TO

COME UP WITH THE KIND OF RELIEF THAT IS NARROWLY TAILORED TO
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TAKE ALL THESE FACTORS INTC ACCOUNT.

S0 OUR BIGGEST CONCERN I8 ONE OF PROCESS. AND MR.
HORNTHAL, IF YOU WANT TO ADD A FEW PQINTS TO THAT. I'LL TURN
IT OVER TO MR. HORNTHAL FOR A SECOND, IF I CAN.

MR . HORNTHAT,: THANK Y0OU, YOUR HONOR. I WOQULD SAY T
DON’T KNOW VERY MUCH ARCUT THE ENVIRONMENTAL IS8UES AS THE
COURT WOULD AFPRECIATE ANDY I'LL LEAVE THAT TO MR. LIEEBESMAN
AND HIS COUNSEL. THEY’'RE WELL ABLE TO DEAL WETE THAT. RUT I
HAVE REVIEWED THE PAPERS. AND FROM REVIEWING THE PAPERS, IT
WOULD BE APPARENT TO ME AND TO ANYONE EBLSE THERE’'S A SHARP
CONTROVERSY FROM THE POINT OF VIEW OF SCIENCE AND ECONOMIC
EVIDENCE BETWEEN THE POSITION THAT HAS BEEN TAKEN BY THE
PLAINTIFFS AND HAS ESSENTIALLY BEEN CONCEDED BY THE GOVERNMENT
AWND THE POSITION OF THE INTERVENORS.

NOW, MY OBSERVATION TO THE COURT WOULD BE THAT I
BELIEVE THIS IS A CLASSIC RULE 24 INTERVENOR CASE IN WHICH THE
INTERESTS OF THE PUBRLIC BODIES AND THE PRIVATE BODIES THAT
SHARE THE POSITION OF THE INTERVENQORS IS NOT GQING TO BE
ADEQUATELY REPRESENTED IN THE POSITIONS BEING TAKEN BY THE
PRIMARY PARTIES TQ THE LAWSUIT. AND IT SEEMS TO US THAT WE
OQUGHT TO HAVE THE QOPFORTUNITY TO MAKE FPRESENTATIONS TO THE
COURT AND FOR THE RECORD IN THOSE REGARDS.

I, TOG, AM VEBRY SENSITIVE TO THE QUESTIONS ON THE
NARROWNESS TN TATLORING OF RELIEF THAT YOUR HONOR HAS RAISED.

FROM A PROCEDURAL POINT OF VIEW, I WOULD CBSERVE THAT THE
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INTERVENCRS HAVE FILED A MOTION TO DISMISS THAT HAS NOT BEEN
DETERMINED.

THE COURT: WELL, I'M NOT GOING TO DISMISE THE CASE,
I CAN TELL YOU THAT. AND WHETHER I BAVE TO DC IT WRITING,
WHICH I WILL, BUT I FIND NO MERIT IN THE DISMISSAL.

MR. HORNTHAL: WELL, I UNDERSTOOD THAT, AND YOUR
HONOR HAS NOW SO SAXDy, BUT I --

THE COUET: I MEAN, THE CASE I8 NOT GOING TO END RBY
THE LAWSUIT BEING DISMISSED AGAINST THE PLAINTIFFZ. THAT WILL
NOT BE THE QUTCOME.

MR. HORNTHAL: AND I HOPE YOUR HONOR DID NOT
UNDERSTAND ME TO BE OFFERING ANY DISRESPECT --

THE COURT: NO, NO, NO.

MR. HOENTHAL: -- 70 THAT VIEW BY THE COURT, BUT
JUST REMINDING --

THE COURT: ©NO, I JUST WANTED TO MOVE PASS THAT.

ME. HORNTHAL: AND SC I WOULD UNDERSTAND FROM WHAT
THE COURT S5AYS THAT IT WOULD BE -- THAT THAT MOTION I8 GOING
TO BE DENTED,

THE COURT: IT'LL BE DENIED,

MR. HORNTHAL: AND THE OTHER POINT FROM A PROCEDURAL
PERSPECTIVE, WOULD T RE CORRECT THAT YOUR HONOR DOES NOT WISH
TO HEAR FURTHER ARGUMENTS WITH RESPECT TC THE ENTITLEMENT OF
THE PLAINTIFFS TO GET A PRELIMINARY INJUNCTIONW IN THIS CASE,

THAT YOUR HONQR HAS MADE YOUR DETERMINATION THAT TEEY'RE
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ENTITLED TG THAT?

THE COURT: THAT’S CORRECT.

MR. HORNTHAL: AND SO IT WOULD SEEM THAT -~

THE COURT: BUT I'M NOT GOING TO ORDER A PRELIMINARY
- WELL, I DON’T KNOW WHETHER -- I WILL RESERVE JUDGMENT ON
THAT GIVEN THE POSITIONS OF THE PLAINTIFF AND DEFENDANT.

AND T'M HEARING WHAT YOU’'RE SAYING AND I THINK THAT
IT RESONATES -- WHAT YOU'RE SAYING, I THINK, IS THAT YOU WOULD
LIKE A SEAT AT THE TABLE. IF YOU’RE GOING TO BE FACED WITH A
PREEMPTIVE SETTLEMENT, THEN THE PUBLIC WOULD LIKE TO HAVE
ACCESS TO THE NEGOTIATIONS AND TO RAISE THOSE POINTS OF
INTEREST THAT MAY BE NOT -- MAY NOT BE APPARENT TO THCSE WHO
AREN’T FOCUSING ON THOSE THINGS.

AND I THINK ONE OF THEM AS WE TALK ABOUT THE
DTFFERENCE IN GEQGRAPHY AND THE DIFFERENCES IN TEE CHARACTER
OF THESE COMPONENTS OF THE HATTERAS SEASHORE YOU ALSO HAVE A
UIERARCHY OF USE. MEANING THAT THERE ARE PEOPLE WHC HAVE
LIVED ON THAT ISLAND FOR TWO OR 200 YEARS CHRONOLOGICALLY AND
WHO HAVE AN EXPECTATION OF USE THAT MAY BE MATERIALLY
DIFFERENT FROM THE EXPRECTATION OF SOMEONE IN CLEVELAND, OHIO,
WHO’S GOING TO COME DOWN AND SPEND A FEW DAYS LOOKING AT THE
SCENERY .

AND SO TAKING INTO ACCOUNT THE PROXIMITY AND
PRADITIONS AND INTEGRATION OF THEIR LIFESTYLE WITH TEE

SEASHORE SHOULD BE A FACTOR THAT GOES INTO PLAY.

April 4, 2008

Page 22




Apr. 9. 2008

10
il
12

13

15
16
17
18
19
20
21
22
23
24

25

4:08PM  JUDGE FOX No.B160 P 23/37

Page 22

I'M NOT SURE THAT ALL PERSONS SHQULD BE TREATED
BQUALLY. IT MAY BE THAT SOME PERSONS BECAUSE OF THEIR
PROXIMITY AND USE NEED TO BE TREATED DIFFERENTLY BECAUSE IT
ISN'T THE -- IT ISN'T THE PEOPLE, IT'S8 THE VOLUME THAT IS
CREATING THE PROBLEM.

IF YOU -- AND THIS IS NO CRITICISM INTENDED, BUT
IT'S SELF-EVIDENT TO EVERYRBCDY WHO IS IN HERE. IF THE PARK
SERVICE HAD HAD A PLAN IN 1ATE 1572, AND THEN HAD DEALT WITH
THE PROGRESSION OF DEVELOPMENT AND DEMOGRAPHIC SHIFT AND
ACCESS TO THE BEACH AND ALL THAT OVER THE PAST 36 YEARS, THE
PLAN MIGHT HAVE MIGRATED AND IT MIGHT HAVE DEVELOPED AND
EVOLVED AND IT MIGHT BE LESS THAN NO PLAN TODAY, BUT SOMETHING
THAT WAS BUILT INTO THE SET CF EXPECTATIONS OF THE DPEQPLE IN
THE COMMUNITY .

THE PROBLEM I8 WE CAN'T GO BACK AND CHANGE HISTORY,
WE CAN'T GO BACK AND MOVE THE CLOCK BACK TO 19872, WHEN IF YOU
SAW FIVE CARS ON THE BEACH, THAT WAS A BUSY DAY. AND WHEN YOI
COULDN'T GO TO EVERY CAR LOT AND BUY A FOUR-WHEEL DRIVE
VEHICLE. I MEAN THE OPPORTUNITY AND ACCESS TEAT PEOPLE BAD 70
GET ON THE BEACH WAS DRASTICALLY REDUCED AND LIMITED. AND
WHERE GOING TO HATTERAS VILLAGE OR OCRACOKE WAS LIKE CQOING TO
THE END OF THE MOON. AND THAT'S NOT THE CASE ANYMORE. THE
CASE IS THAT PEOPLE CAN READILY GET THERE AND GET PHYSICALLY
ONTO THE BEACH.

AND S0 THOSE ARE ALL CONSIDERATIONS THAT MAY QR MAY
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NCT BE IN THE NEGOTIATIONS, BUT WILL BE APPARENT WHEN SOME
CONSENT AGREEMENT CCOMES OUT.

AND TF YOU'RE ASKING THE COURT TO BE NEUTRAIL AND
DETACHED FROM THE PROCESS, DETACHED NOT INVESTED IN IT, NOT
FOR ONE SIDE OR THE OTHER, THEN THE COURT WOULD WANT TO LOOK
AT THE FAIRNESS ASPECT AND LOOK AT WHETHER THOSE WHO HAVE
EXPECTATIONS AND LEGITIMATE CLAIMS HAVE BEEN GIVEN -~ HAVE
BEEN TREATED FATRLY AND HAD THEIR VOICE HEARD,

MR. LIEBESMAN: YOUR HONOR, IF I CAN JUST STATE THAT
YOU/VE HIT A CRITICAL POINT. TEAT'S WHY WE'RE 30 CONCERNED
ABOUT BEING CUT OUT. I MEAN, FRANKLY, I'D LIKE A DIRECTION
THAT WE BE PUT AT THE TARBLE AND BE MADE PRIVY TO THESE
DISCUSSIONS IF IT'S HEADING KOW TO THE --

THE CQURT: WELL, IF YOU’'RE HEARING ME, I MAY NOT
HAVE SAID IT IN SO MANY WORDS AND I DON'T WANT TO BE BOUND BY
WHAT I 8AY, BUT I'M SAYING THAT A& HOLISTIC SETTLEMENT, ONE
THAT DEALS WITH EVERYBCDY'S INTEREST, IS5 A BETTER SETTLEMENT
THAN A PARTIAL SETTLEMENT. AND IF I'M GOING TO BE ASKED TO
GRID THAT AGAINST FAIRNESS, THEN I'M GOING TO WONDER WHY
LEGITIMATE ENTITLEMENTS IN INTEREST -~ I MEAN, IT BELONGS TO
THE UNITED STATES, THE SEASHORE, BUT SOME PEOPLE ARE CLOSER TO
THE UNITED STATES THAN OTHERS.

MR. HORNTHAL: YOQUR HONOR, AS PRESIDING JUDGE IN
THIS AREA PROBARLY HAS A COWNSIDERARLY BETTER UNDERSTANDING OF

WHAT THE GEOGRAPHIC AND NATURAL FACTORS AFFECTING THE NATIONAL
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SEASHORE WOULD THAN JUDGES SITTING IN OTHER LOCATIONS. AND
YO HAVE RAISED FOR THE BENEFIT OF ALL THE PARTIES SOME
MATTERS THAT CERTAINLY -~ THAT MAY BE WORTHY OF CONSIDERATION
WITH RESPECT TO THE NARROW TAILCORING OF RELIEF, WHICH I'M
UNDERSTANDING YOUR HONOR TO SAY THAT YOU WELL: APPRECIATE IS
THE RESPONSIBILITY OF THE COURT.

BUT IF YOU WOULD ALLOW ME --

THE COURT: TYEAH.

MR . HORNTHAL: -« FROM A PROCEDURAY, POINT, THEN I'LL
SIT DO --

THE COURT: N0, THAT'S FINE.

ME. HORWTHAL: -~ AND GET OUT OF EVERYBODY'S WAY.

THE COURT: NO.

MR. HORNTHAIL: I FEREL THAT ¥OR THE RECORD I WOULD
LIKE TC SAY THIS IN BEHALF QF QUR CLIENTS. WE WCOULD LIKE TO
BE ABLE TO COME TO THE TARBLE AND WE WOULD LIKE TQ BE ARLE TO
PARTICIPATE IN MEANINGFUL -- IN DISCUSSIONS.

WE WOULD RECOGNIZE THAT THE QUTCOME OF THAT MAY BE A
PLAN THAT ONLY THE PLAINTIFFS AND DEFENDANTS WILL AGREE UPON
AND THE INTERVENORS CANNOT AGREE TO.

AND IF THAT HADPPENS, YOUR HONOR, WE WOULD -- THE
INTERVENORS WOULD LIKE TO BAVE THE OPPORTUNITY TO BE HEARD
WITE RESPECT TO THE OBJECTIONS THAT WE HAVE., WE WOULD LIKE
TUE OPPORTUNITY TO PRESENT EBVIDENCE BASED UPON THE OBJECTIONS

THAT WE HAVE, AND WE WOULD LIKE THE OPPORTUNITY TO PREBERVE
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THE RECQORD ON WHATEVER POINTS WE MAY HAVE FOR THE PROTECTION
QF OQUR CLIENT IF IT GOES --

MR. LIEBESMAN: RIGHT.

MR. HORNTEAL: AND HAVING SAID THOSE THINGS, I WOULD
HOPE THAT WHATEVER THE COURT IS GOING TO PUT IN PLACE FOR
DIRECTING THE PARTIES TO DO THAT THOSE THINGS WQULD BE
INCORPORATED IN THE COURT'S CONSIDERATION.

THE COURT: ALL RIGHT. THANK YOU.

MR. HORNTHAT.: I THANK YOU FOR HEARING ME.

THE COURT: THANK YOU.

MR. LIEBESMAN: JUST A FPEW FOLLOW UP POINTS TO MR.
HORNTHAL. 80 MUCH OF THIS WAS, I TEINK, NOT ONLY ABOUT ACCESS
AND NUMBER OF VEHICLES THAT YOU'VE RAISED, BUT ALSC THE
BIOLOGY, THE SCIENCE, SOUND SCIENCE AND DOING THE REASONABLE
BALANCING. WE HAVE BEEN VERY CONCERNED ABOUT THE OVERREACH --
AND I/LL GET TO THIS IN RESPONSE CERTAINLY TCO THE PRELIMINARY
INJUNCTION ARGUMENTS.

BUT I MEAN WE'RE CONCERNED ABOUT A LOT CF THH
OVERREACH. MATTER OF FACT WE'VE SUBMITTED WITHIN THE LAST FEW
DAYS AN EXHIRBIT THAT PRESENTS THE SCIENCE TG THE COURT 80 YQU
HAVE A VISUAL UNDERSTANDING AROUT HABITAT AND WHAT IS5 NEEDED
TO BE PROTECTED THAT HAS TO GO INTC THE BALANCING OF
PRELIMINARY INJUNCTION FACTORS SO IT’'S A SOUND NARROWLY
TAILORED ONE THAT MAKES SENSE FROM A SCIENTIPIC AND BIQLOGICAL

STANDPOINT.
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