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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
NORTHERN DIVISION
No. 2:07-CV-45-BO
DEFENDERS OF WILDLIFE, et al.,

) RESPONSE TO ORDER
) DATED APRIL 18, 2008
)
)
)
)
)
)
)
)
)
)
)
)
)

Plaintiffs,
v.
NATIONAL PARK SERVICE, et al.,
Defendants,
and
DARE COUNTY, et al.,
Intervenor-Defendants.

Defendants, the National Park Service (“NPS”); the United
States Fish and Wildlife Service (“FWS”); the United States
Department of the Interior (“DOI”); Dirk Kempthorne, Secretary of
the Interior; Mary A. Bomar, Director of NPS; H. Dale Hall,
Director of FWS; and Michael B. Murray, Superintendent of Cape
Hatteras National Seashore (“Seashore”) (hereinafter “Federal
Defendants,” collectively), by and through their undersigned
counsel, hereby respond to the Court’s Order dated April 18,
2008.

Docket Entry 58.
On April 18, 2008, the Court issued an Order directing NPS

to respond to the Court’s inquiry regarding issues the Court
considers material to the case.

These issues include control

over access to beach driving at existing ramps; the location of
1
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access ramps as they now exist; the daily numerical count of
vehicles accessing the beach at the Seashore; restrictions or
limitation on the type, size, weight, and characteristics of
vehicles; the requirement of permits or driver qualifications
prior to eligibility for open driving; the requirement for safety
screening and vehicle certification; and public safety
considerations.

Federal Defendants recognize that the Court also

raised some or all of these issues during the hearing on April 4,
2008.

Hr’g Tr. at 9-16; 21-23; 33-34.
The issues identified by the Court are important factors

that will be considered by NPS in crafting the final Special
Regulation required by 36 C.F.R. § 4.10, which will govern ORV
use at the Seashore for the long term.

As the Court is aware,

the negotiated rulemaking process already is underway,1 and,

1

The Negotiated Rulemaking Advisory Committee for ORV
Management (“Reg. Neg.”) was established officially on December
20, 2007, to negotiate and develop the proposed rule, which NPS
will use to draft the final Special Regulation governing ORV use
at the Seashore. See 72 Fed. Reg. 35373-75 (June 28, 2007); 72
Fed. Reg. 72316-18 (Dec. 20, 2007); see also Ex. 1, Reg. Neg.
Charter. NPS decided to use the negotiated rulemaking approach
in crafting the final Special Regulation because of the variety
and number of interests likely to be affected by the final
Special Regulation and the importance of reaching a consensus
amongst these varied users for the appropriate balance for access
to beach areas for ORV use, the quiet enjoyment of natural
scenery without motorized vehicles, public safety, and the
protection of the beach environment. Id. Since January 2008,
three Reg. Neg. meetings, each of which was two days long,
already have been held and various important issues related to
ORV use already have been discussed. Additional Reg. Neg.
meetings currently are scheduled for May and June, and four other
meetings will be held in the fall of 2008.
2
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under the proposed Consent Decree, the Special Regulation must be
completed by April 1, 2011.

The purpose of the rulemaking

process and the associated environmental review under the
National Environmental Policy Act and the Endangered Species Act
is to allow NPS to gather relevant information, solicit public
input from all interested parties, apply its expertise, and craft
a final Special Regulation that reflects careful consideration of
the relevant factors, including the important factors raised by
the Court.
The proposed Consent Decree is not intended to be a
substitute for the Special Regulation, nor is it intended to
resolve all of the issues to be addressed during the rulemaking
process, such as those issues raised by the Court.

Rather, the

proposed Consent Decree is intended to put interim environmental
protection measures in place, pending the final review and
consideration of all of the relevant factors and the promulgation
of the final Special Regulation.

Cf. Idaho Watersheds Project v.

Hahn, 307 F.3d 815, 831 (9th Cir. 2002)(holding that district
court was not required to conduct evidentiary hearing prior to
issuing injunction where purpose of injunction was to impose
“interim measures designed to allow for a process to take place
which will determine permanent measures”).

3
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With this background, NPS2 responds specifically to the
issues raised by the Court as follows:
1. Does the proposed Consent Decree establish any control over
access to beach driving at the existing ramps on Bodie Island,
Hatteras, Island, and Ocracoke Island?
Under the Interim Strategy, adopted by reference in the
proposed Consent Decree, all ORV access at the Seashore is
restricted to the established ramps, which are described in the
next section.

Under the proposed Consent Decree, NPS will

establish new regulatory signs at each ORV access ramp to notify
ORV operators of the applicable regulations.

The resource

protection closures anticipated under the proposed Consent Decree
will inherently restrict and reduce ORV access at heavily used
sites such as the spits and Cape Point, and disburse use to other
locations during the summer season.

NPS plans to increase its

level of law enforcement staffing during peak use periods such as
holiday weekends.
2. Identify the description and location of the ramps as they
now exist providing access on Cape Hatteras National Seashore
from the paved road to the beach.
There currently are seventeen (17) ramps, of which sixteen
(16) are open seasonally or year-round to ORV use.

ORV access on

the beach between ramps is often restricted by resource

2

Superintendent Michael B. Murray and U.S. Park Ranger/Law
Enforcement Specialist Paul K. Stevens assisted with the
preparation of these responses.
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closures,3 safety closures, and summer seasonal closures.

The

ramps are as follows, described from north to south (see ORV Site
Bulletin map, attached as Exhibit 2):
a.

Ramp 1 - Located just south of Nags Head town line;
closed year-round to ORV use; south of Ramp 1 the beach is
open for pedestrian access but no ORV access for 1.6 miles.

b.

Ramp 2 - Located at south end of Coquina Beach; open
seasonally to ORV use September 16 – May 14, except when
restricted by closures; when open, provides access south to
Bodie Island Spit (Oregon Inlet).

c.

Ramp 4 - Located just south of Oregon Inlet Campground;
open year-round to ORV use, except when restricted by
closures; provides ORV access north to Ramp 2 (open
seasonally) and south to Bodie Island Spit (open yearround).

d.

Ramp 23 - Located just south of Salvo; open year-round
to ORV use, except when restricted by closures; provides ORV
access north to the northern boundary of Rodanthe (open
seasonally) and south to Ramp 27 (open year-round). Beach
areas fronting the villages of Rodanthe, Waves, and Salvo
are seasonally closed to ORV use May 15 – September 15.

e.

Ramp 27 - Located between Salvo and
round to ORV use, except when restricted
provides ORV access north to Ramp 23 and
Currently there is no through access for
27 and Ramp 30 due to resource closures.
between the resource closures is open to
but not ORV access.

f.

Ramp 30 - Located between Salvo and Avon; open yearround to ORV use, except when restricted by closures;
provides ORV access north to Ramp 27 and south to Ramp 34.

g.

Ramp 34 - Located just north of Avon; open year-round
to ORV use, except when restricted by closures. Currently,

3

Avon; open yearby closures;
south to Ramp 30.
ORVs between Ramp
A 1.5 mile stretch
pedestrian access

Resource closures may be added, modified, or removed as the
breeding season progresses, depending upon the presence and
location of any protected species.
5
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there is no through access for ORVs to Ramp 38. The beach
fronting the village of Avon is seasonally closed to ORV use
May 15 – September 15. Currently, an ORV safety closure of
1.6 miles begins 1.9 miles south of Ramp 34 (.1 mi. north of
Avon Pier) and extends to .3 mile north of Ramp 38. This
1.6 mile section is open to pedestrian access, but not ORV
access.
h.

Ramp 38 - Located just south of Avon; open year-round
to ORV use, except when restricted by closures; provides
access north to Ramp 34 and south to the north boundary of
Buxton village. The beaches fronting the villages of Avon
and Buxton are seasonally closed to ORV use May 15 –
September 15. Currently there is an ORV safety closure 2.8
miles long, beginning 1.8 of a mile south of Ramp 38 and
extending to 0.4 of a mile north of Ramp 43, due to narrow
beaches. This section is open to pedestrian access, but not
ORV access. Within the safety closure, there is a resource
closure that begins 0.85 of a mile north of the village of
Buxton and extends south for 0.25 of a mile, with no
pedestrian access through the closure.

i.

Ramp 43 - Located at the eastern terminus of Lighthouse
Road near Buxton; open year-round to ORV use, except when
restricted by closures; provides access to the beach south
of Buxton village and to the Cape Point area. Beach
fronting Buxton is closed year-round to ORV use due to
narrow beaches.

j.

Ramp 44 - Located at the eastern terminus of Lighthouse
Road near Buxton; open year-round to ORV use, except when
restricted by closures; provides access to beach south of
Buxton village and to Cape Point area, and to an interdunal
road system with access to South Beach area via Salt Pond
Road and Ramp 45. Currently, ORV and pedestrian access is
open from Ramps 43 and 44 south 1.1 miles to the tip of Cape
Point and south/west from Cape Point along the shoreline for
approximately 0.25 miles to where a resource closure
(prenesting area) begins. Salt Pond Road is closed in
conjunction with the prenesting area, which includes a
complete shoreline closure that starts approximately 0.25
miles south/west of Cape Point and ends approximately 0.3
miles east of Ramp 45. The total closure distance is
approximately 1.0 mile in length. Currently, there is no
through access for ORVs from Ramp 45 to Ramp 49 due to
resource closures.

6
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k.

Ramp 49 – Located at the south end of NPS Frisco
Campground; open year-round to ORV use, except when
restricted by closures; provides access north to Cape Point
and south for 1.2 miles. Currently, there is no through
access for ORVs from Ramp 45 to Ramp 49 due to resource
closures. The beach in front of Frisco Village to Hatteras
Village is open to pedestrian access, but not ORV access for
4.7 miles.

l.

Ramp 55 - Located just south of Hatteras Village; open
year-round to ORV use, except when restricted by closures;
provides access north 0.1 mile to southern boundary of
Hatteras Village and south to Hatteras Spit (Hatteras Inlet)
and the interdunal road system including Pole Road and Spur
Road. ORV and pedestrian access is open along the ocean
shoreline from Ramp 55 west to 0.1 mile south/west of the
southern exit of the Pole Road. Currently, a section of the
Pole Road is closed at the overwash fans and the ocean
shoreline is closed from 0.1 mile south of the southern exit
of the Pole Road to the inlet due to resource closures
(prenesting areas). The latter is a full beach closure
approximately 0.8 miles long and continues south/west around
the tip of Hatteras Inlet. An additional resource closure
was established on the soundside, 0.1 mile southwest of
where the Spur Road exits onto the sound shoreline on April
9.

m.

Ramp 59 - Located near the north end of Ocracoke
Island; open year-round to ORV use, except when restricted
by closures; provides access north to North Ocracoke Spit
and south for 1 mile. Currently, beach access is open for
0.9 miles north of Ramp 59 where the North Ocracoke
prenesting closure begins. One mile south of Ramp 59, there
is an ORV safety closure that is 5.2 miles long and extends
to 1.4 miles north of Ramp 67 due to a narrow beach. This
section is open to pedestrian access but not to ORV access.

n.

Ramp 67 - Located 1 mile north of Ocracoke Campground;
open year-round to ORV use, except when restricted by
closures; provides access north for 1.4 miles where an ORV
safety closure begins and south to Ramp 68. The area from
0.5 miles south of Ramp 67 to Ramp 68 is seasonally closed
to ORV use from May 15 until the last Monday in October,
which is when the Ocracoke Campground closes for the season.

o.

Ramp 68 - Located at south end of Ocracoke Campground;
open to ORV use seasonally, except when restricted by
closures; provides access north to Ramp 67 and south to Ramp
7
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70. The area from Ramp 68 south to 0.25 miles north of Ramp
70 is seasonally closed to ORV use from May 15 through
September 15. Currently, a resource closure begins 0.9 mile
south of Ramp 68 (or 1.5 miles north of Ramp 70) and extends
for 0.25 of a mile.
p.

Ramp 70 - Located adjacent to Ocracoke Airstrip; open
year-round to ORV use, except when restricted by closures;
provides access north to Ramp 68 and south to Ramp 72 and to
South Point (Ocracoke Inlet). Beach is seasonally closed to
ORV use May 15 – September 15 from 0.25 miles north of Ramp
70 to 0.5 miles south of Ramp 67. Currently, there is a
resource closure 1.5 miles north of Ramp 70 which prevents
through access.

q.

Ramp 72 - (South Point Road) Located at the north
boundary of Ocracoke Village; open year-round to ORV use,
except when restricted by closures; provides access to South
Point (Ocracoke Inlet). Access to inlet is currently open
but restricted by prenesting area.

3. Is there now, and will there be under the proposed Consent
Decree, a daily numerical count of the number of vehicles that
make entry to and have access to beach driving on Cape Hatteras
National Seashore?
NPS has installed traffic counters at all ORV beach access
ramps and tabulates the traffic count data on a monthly basis.
NPS also does periodic “spot counts” during regular ranger
patrols and special airplane patrols on summer holiday weekends
to determine how many vehicles are observed on specific beaches
at any one time.

The proposed Consent Decree establishes no

specific limit on the numbers of ORVs, nor does it anticipate a
daily numerical count of the number of vehicles using the
Seashore.
The resource protection closures anticipated under the
proposed Consent Decree will inherently restrict and reduce ORV
8
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access at heavily used sites such as the spits and Cape Point,
and disburse use to other locations during the summer season.

In

addition, NPS plans to increase its level of law enforcement
staffing during peak use periods such as holiday weekends.
NPS has identified several options for establishing the ORV
carrying capacity of the Seashore in the draft preliminary
alternatives for the ORV management plan/NEPA analysis.

The Reg.

Neg. has established a work group to consider options for ORV
carrying capacity to include in the Committee’s recommendation
for a proposed rule.
4. Is there any restriction or limitation on the type, size,
weight, and characteristics of vehicles that will have access to
beach driving under the proposed Consent Decree, other than the
fact that they be registered for operation under state law?
The proposed Consent Decree does not address these specific
issues.

Currently, vehicle load, weight, and size limits

established by State law are assimilated under 36 C.F.R. § 4.11.
At this time, NPS does not have additional, Seashore-specific
vehicle equipment requirements.

In essence, vehicles that are

“street legal” under State law are allowed on Seashore beaches.
NPS is identifying ORV characteristics and equipment requirements
in the draft preliminary alternatives for the ORV management
plan/NEPA analysis.

The Reg. Neg. has begun discussion of

vehicle characteristics and equipment requirements to include in
the Committee’s recommendation for a proposed rule.

9
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5. Does the proposed Consent Decree require separate permitting
and qualification of a driver and vehicle, including the
collection of a processing fee before either that driver or
vehicle are eligible for open driving on the Cape Hatteras
National Seashore beach?
The proposed Consent Decree does not establish a general
permitting or qualification requirement for ORV use at the
Seashore, nor does it provide for the collection of a processing
fee.

The proposed Consent Decree does establish a permit for

authorizing night driving after 10:00 p.m. until 6:00 a.m. from
September 16 through November 15, a period during which night
driving is otherwise prohibited.

NPS has identified permits as a

component of its draft preliminary alternatives for the ORV
management plan/NEPA analysis.

The Reg. Neg. has identified

permits as a topic for consideration as the Committee develops a
recommendation for a proposed rule.
6. Does the perspective Consent Decree require safety screening
and qualification of a driver in the operation of a motor vehicle
on the National Seashore beach, and the certification that the
vehicle is functional to operate on the National Seashore beach?
State requirements for operator certification and licensing,
and for vehicle equipment and inspections are assimilated under
36 C.F.R. § 4.2.

A valid state vehicle operator’s license and a

“street legal” vehicle are currently required for beach driving
at the Seashore.

The proposed Consent Decree does not provide

additional ORV operator or vehicle certification requirements;
however, NPS has identified operator education, training and/or

10
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certification, and vehicle equipment requirements and/or
inspections as components for consideration in its draft
preliminary alternatives for the ORV management plan/NEPA
analysis.

The Reg. Neg. will consider these topics as the

Committee develops a recommendation for a proposed rule.
7. Does the proposed Consent Decree take into account public
safety considerations for bathers and pedestrian beach traffic
during periods of high use in the summer season?
Under the Interim Strategy, adopted by reference in the
proposed Consent Decree, park visitors have the opportunity to
use ORV-free beaches, as well as beaches open to ORV use.

For

example, in mid-August of 2007, there were approximately 27.8
miles (44.1%) of Seashore beach open to pedestrians but closed to
ORVs.

This included all the beaches in front of the villages,

which are closed to ORVs May 15 – September 15, all of the lifeguarded beaches, and a number of narrow beaches away from the
villages.

At the same time there were approximately 25.4 (40.3%)

miles of Seashore beaches open to ORVs, and approximately 9.8
miles (15.6%) of beach temporarily closed for resources
protection.
Under the proposed Consent Decree, NPS expects a similar
level of pedestrian-only beaches during the peak summer season,
and a likely increase in temporary resource protection closures
with a corresponding decrease in beaches open to ORV use.

The

proposed Consent Decree also provides an option for pedestrian11
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only access during daylight hours to a spit or Cape Point that is
otherwise closed to access when piping plover chicks are present,
provided certain buffer distances are met.
While there are ample opportunities for vehicle-free beach
use during the summer season, the Court’s question may relate
specifically to pedestrian safety in the areas that are open to
ORV use.

NPS recognizes and shares this legitimate concern.

The

Court may be interested to know it is clear already from public
feedback and visitor inquiries received by NPS officials that the
proposed Consent Decree is having, and likely will continue to
have, a chilling effect on inappropriate beach driving behavior.
The proposed Consent Decree provides that NPS will establish new
regulatory signs at all ORV access points and will develop a new
brochure on beach driving requirements, which will improve ORV
operator knowledge of the rules and contribute to a more
regulated atmosphere on the beach.

The resource protection

closures anticipated under the proposed Consent Decree will
inherently restrict and reduce ORV access at popular sites such
as the spits and Cape Point and will disburse ORV use to other
locations during the summer season.
NPS plans to provide supplemental law enforcement staffing
during the summer and particularly during holiday weekends and
other peak use periods, which should encourage compliance.

Under

36 C.F.R. § 1.5, the Superintendent has, and under the proposed

12
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Consent Decree retains, the authority to close, restrict or limit
use, if necessary.

Under 36 C.F.R. § 4.21, the Superintendent

also has the authority to designate and change speed limits, as
appropriate.

The Superintendent will not hesitate to use this

authority as necessary to protect the public safety.
*****
Federal Defendants, having responded to the Court’s inquiry,
respectfully request, on behalf of all parties in the case, that
the Court enter the proposed Consent Decree as an Order of the
Court concluding this litigation.

As the parties stated in their

Joint Motion for Approval and Entry of the Consent Decree, the
parties believe that the Consent Decree represents a fair and
reasonable resolution of this lawsuit that is consistent with
applicable laws and in the public interest.

Entry of the Consent

Decree also will allow the parties, through the Reg. Neg., to
focus their time and energy on expeditiously drafting a final
Special Regulation, as required under 36 C.F.R. § 4.10.

13
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Respectfully submitted, this 22nd day of April, 2008.
GEORGE E.B. HOLDING
United States Attorney
BY: /s/ Lora M. Taylor
LORA M. TAYLOR
Assistant United States Attorney
Federal Building, Suite 800
310 New Bern Avenue
Raleigh, N.C. 27601
Telephone: (919) 856-4907
Facsimile: (919) 856-4821
Maryland Bar
BY:/s/ Kevin W. McArdle
KEVIN W. McARDLE
Trial Attorney
Wildlife & Marine Resources Section
Environment & Natural Resources
Division
United States Department of Justice
601 D Street, N.W.
Room 3912
Washington D.C. 20004
Telephone: (202) 305-0219
Facsimile: (202) 305-0275
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CERTIFICATE OF SERVICE
I do hereby certify that I have
2008, served a copy of the foregoing
parties by electronically filing the
this date using the CM/ECF system or
U.S. Mail:

this 22nd day of April,
upon the below listed
foregoing with the Court on
by placing a copy in the

Derb S. Carter, Jr.
Julia F. Youngman
Geoff Gisler
200 W. Franklin Street, Suite 330
Chapel Hill, NC 27516
Jason C. Rylander
1130 17th Street N.W.
Washington, DC 20036-4604
Greer S. Goldman
1150 Connecticut Ave., NW
Washington, DC 20036
Lawrence R. Liebesman
Lois Godfrey Wye
2099 Pennsylvania Ave., N.W., Suite 100
Washington, DC 20006
L.P. Hornthal, Jr.
L. Phillip Hornthal, III
P.O. Box 220
Elizabeth City, NC 27907-0220
/s/ Lora M. Taylor
Assistant United States Attorney
Civil Division
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